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Legal update 7 of 2021: Case law on death benefits payable

Introduction

This update deals with a recent case decided by the Gauteng High Court, Pretoria, dealing with the distribution of a death
benefit payable in terms of section 37C of the Pension Funds Act. More specifically, it deals with the nomination of a trust.
Below is a summary of the case and insight into how we deal with these issues on the Momentum Retirement Annuity Fund,
the Momentum Pension Preservation Fund and the Momentum Provident Preservation Fund. We also included more detail on

the case.

Summary

Case: Swart L N.O. & Others vs Lukhaimane MA N.O. &
Others (Case no. 54157/19) [2020] (12 February 2020)

How should the nomination of a beneficiary be treated by
the trustees of a fund when distributing a death benefit?
Can a member of a retirement fund nominate a trust?

e The finding: Even though a nomination of a beneficiary
is not binding on the trustees, the trustees should not
simply ignore it. The trustees should deviate from the
wishes of the deceased member where there are
compelling reasons to do so and if aligning to the wishes
of the deceased would be inequitable or result in an
injustice. A trust may receive the death benefit or a
portion thereof, not in its capacity as a dependant but on
behalf of the dependant.

More detail of the case

Case: Swart L N.O. & Others vs Lukhaimane MA N.O. &
Others (Case no. 54157/19) [2020] (12 February 2020)

How should the nomination of a beneficiary be treated by
the trustees of a fund when distributing a death benefit?
Can a member of a retirement fund nominate a trust? This
matter was heard in the Gauteng High Court, Pretoria (High
Court).
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e How we deal with this: When the trustees of the
Momentum Retirement Annuity Fund, Momentum
Pension Preservation Fund or Momentum Provident
Preservation Fund decide on the distribution of a death
benefit in terms of section 37C of the Pension Funds Act
(the Act), they consider the wishes of the deceased
member expressed on the nomination of beneficiary
form as one of the factors. Once the trustees have
allocated the benefit, they also consider the appropriate
mode of payment for each beneficiary, which includes
the possibility of payment of the benefit into a trust
where the member nominated the trust to receive the
benefit on behalf of the beneficiary or where the
beneficiary has elected to have their benefit paid into
the trust.

Background

The Second Respondent, the FundsAtWork Umbrella
Provident Fund (the Fund), needed to distribute a death
benefit in terms of section 37C of the Act following the
death of a member. The Fund found the following, among
other things:
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e The deceased was survived by his spouse (39) and two
major children (26 and 27) from a previous marriage.

e The deceased and his spouse got married on
12 February 2011. His spouse was unemployed. The
deceased's children were employed and both received
regular cash payments from him, including payment of
their medical aid contributions and insurance premiums.

e On 31 August 2011, the deceased nominated his spouse
(50%) and a trust established for the benefit of his
children (50%) as the beneficiaries of his death benefit
in the Fund.

e The spouse received R3 920 000 from an insurance
policy, R441960.50 from a policy at Old Mutual and
R10 000 from a funeral policy.

e The children each received R220 980.25 from a policy
at Old Mutual and both were the beneficiaries of the
trust set up by the deceased, which had substantial
assets.

Based on the above, the Fund concluded that the financial
needs of the children were fully met and allocated 100% of
the death benefit to the spouse. This led to the children
lodging a complaint against the Fund with the Pension
Funds Adjudicator (PFA), who set aside the decision of the
Fund. Some of the findings of the PFA were that:

e the deceased’s children qualified as dependants and
they were financially dependent on him to some extent;

e the fact that the relationship between the deceased
and his children was a close one, was relevant for
consideration by the Fund;

e the spouse was still relatively young, gainfully
employed, and had prospects of remarrying. She also
lodged a maintenance claim against the deceased'’s
estate for over R10 million, and

e the Fund failed to consider the estate’s liquidation and
distribution account.

The Fund, having had its initial distribution decision set
aside and being ordered to reconsider its decision,
requested additional information. Thereafter, it again
decided to allocate 100% of the death benefit to the
spouse. Following this second distribution decision, the
trustees of the trust and the deceased'’s children referred
the matter to the High Court for a review of the Fund'’s
decision.
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The High Court

The High Court heard arguments on behalf of the

deceased'’s children and the Fund, which opposed the

matter, and made the following findings:

° There was a shortage of information regarding the
spouse's and the children’s financial affairs.

° The impact of the spouse’s remarriage on her financial
affairs was not investigated.

° Contrary to the Fund’s information, the spouse was
employed.

. Although the Fund was not bound by the wishes of
the deceased, they are not to be lightly ignored
without considering if there are compelling reasons to
do so. If it would result in an injustice or be inequitable
to give effect to the wishes of the deceased, the Fund
would be justified in deviating from the wishes of the
deceased.

The Fund argued that the trust is not a dependant, and as
such, it cannot be considered in the distribution of the
death benefit. The High Court referred to section 37C(2)(a)
of the Act and held that it is not the trust that would be the
dependant, but the person who receives a benefit by way of
payment to the trust, that is the deceased’s children.

The High Court set aside the Fund's decision and ordered
the Fund to reinvestigate the circumstances of the spouse
and the children with specific matters set out in the order
for the Fund to investigate before making a distribution
decision within 90 days of the order.

Our view is that this decision of the High Court does not
change the legal position in relation to the nomination of
beneficiaries, being that only natural persons may be
nominated to receive a death benefit and juristic persons
cannot be nominated as death benefits serve a social
purpose to replace the support lost when a member dies.

Our interpretation of the judgment is that when the court
referred to section 37C(2)(a) of the Act, the learned judge’s
point was that instead of completely ignoring the
nomination of a trust and treating it as if there is no
nomination, the trustees should consider the beneficiaries
of the trust to be the deceased member’s nominated
beneficiaries.

Andrew Mothibi
Legal counsel: Wealth & Retirement Fund Legal
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The information used to prepare this document includes information from third-party sources and is for information purposes only. Although reasonable steps have been taken to ensure the validity and accuracy of
the information contained herein, Momentum Metropolitan Life Limited does not guarantee the accuracy, content, completeness, legality or reliability of the information contained herein and no warranties and/or
representations of any kind, expressed or implied, are given to the nature, standard, accuracy or otherwise of the information provided.

Neither Momentum Metropolitan Life Limited, its affiliates, directors, officers, employees, representatives or agents (the Momentum Parties) have any liability to any persons or entities receiving the information
made available herein for any claim, damages, loss or expense, including, without limitation, any direct, indirect, special, incidental, punitive or consequential cost, loss or damages, whether in contract or in delict,
arising out of or in connection with information made available herein and you agree to indemnify the Momentum Parties accordingly. For further information, please visit us at momentum.co.za. Momentum
Investments is part of Momentum Metropolitan Life Limited, an authorised financial services and registered credit provider, and rated B-BBEE level 1.



